recover damages, either in the torm or lost royalties or any other form, the suit is ultimately maintained against the government. For example, Company A owns the Composition of Matter patent for a material, but Company B needs to use the material to make hardware for the U.S. government in fulfillment of a contract that includes the proper form of the Authorization and Consent clause. Company B can use the patented alloy for this purpose. If Company A then brings suit against Company B, Company A has the Authorization and Consent clause as a defense, and the suit is ultimately maintained against the government for damages. Moreover, Company A cannot prevent Company B from using the patented material, so exclusive access to the material by Company A is breached. Thus, there is a real loss to Company A, because the right to exclusively practice its patented technology is abridged, and, for most companies, there is a perceived difficulty in bringing suit against the government with its vast resources. The loss presumably is compensated by the recovery of damages against the government in the U.S. Court of Claims.
There is a related situation that often is confused with the Authorization and Consent clause. That is the case of patented technology that is owned by a company but was developed in whole or in part by the company as part of a government-funded R&D effort. In such cases, the government retains the right to a royalty-free license for use in all government-purchased hardware. This seems reasonable, since part or all of the development expense was borne by the government. The company that owns the patent has the exclusive right to control the practice of the technology in all commercial situations, however.
There is also a concern related to proprietary data (i.e., data that is not patented) rights. The Center for Strategic and International Studies committee, chaired by Senator Jeff Bingaman, addressed this problem and its effects:
DOD's  emphasis  on  obtaining   unlimited  rights  in technical   data,   including   the   right   to   distributessary data,Manufacturing Technology program, established   by   DOD   and   designed   to   translate   materials   intoHypervelocity projectiles, Pulsed power, Signature control, Weapon system environment
